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Stating the obvious is often the best approach to a 
complicated political issue. 

At least 10 and perhaps as many as 20 million human 
beings are inside the United States illegally. More than half 
are believed by most students of the issue to have entered 
the country legally, but to have overstayed their permitted 
time in the country. All of the rest entered across our 
borders without permission. All of them are lawbreakers in 
a nation devoted to the rule of law. 

A series of legislative proposals are expected to be 
debated in the Congress this spring and summer on how to 
approach this population of people. 

This Article suggests ways to prepare for the debates 
ahead so that a just result is achieved, and it begins with 
obvious facts. 

Obvious Fact Number One: Whether the number of 
individuals in the country illegally is on the low end of the 
estimate at 10 million, or near the high end of double that 
amount, this is an enormous number of people. 

Obvious Fact Number Two: Most of these people have no 
intention of leaving the country any time soon, if ever. 

Obvious Fact Number Three: is often contested but 
ought not to be: The country lacks the will and the resources 
to find and deport more than a token percentage of this 
population of people. 

Despite evidence of passion about the issue among its 
most vocal debaters, illegal immigration really doesn't drive 
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all that many people or activists in the way that, say, pro
life activism or pro-abortion rights activism or gun rights or 
gun control activism do. The national organizations that 
power those four causes do not exist on anything near the 
same scale as the issue of illegal immigration. The fleeting 
moment of "the Minutemen" was hardly here before it was 
gone, and the occasional outbursts of popular support for 
measures like Arizona's SB 1070 prove that there is an 
occasional constituency for hard-line, anti-illegal 
immigration activism, just as the agenda and rhetoric of La 
Raza and other pro-amnesty groups proves up the existence 
of a counterpart to the hard-line on what we understand to 
be the "left wing" of American politics. 

The numbers of activists and their collective 
commitment to prolonged investment of time and treasure 
in pursuit of political goals are nowhere near the same as 
with guns, life issues or even the marriage debate. The loud 
objections to this obvious fact will prove only that relatively 
small numbers in American politics still make up large 
groups-1% of Americans equals more than 3 million people 
after all-and that those relatively small numbers can 
create relative loud amounts of political noise and occasional 
political impact. The defeat of the immigration reform effort 
in 2006 marked one of the periodic flexes of this political 
muscle--former Colorado Congressman Tom Tancredo's 
failed turn as a presidential and gubernatorial candidate 
comes to mind. 

Obvious Fact Number Four: However the country deals 
with this enormous population of permanent and presently 
illegal immigrants will have profound impact on the 
hundreds of millions of people living outside of the United 
States. "Incentives matter" is how economist Richard 
McKenzie summed up his extraordinarily prolific and 
successful career as a scholar of human economic behavior 
teaching at the University of California, Irvine's Merage 
School of Management. The disposition of the illegal 
population will create incentives or disincentives to those 
enormous millions wishing to move to the world's richest 
and most humane nation. 
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Obvious Fact Number Five: concerns American politics: 
The issue of what to do about the undocumented population 
of illegal immigrants does impact, as noted above, the 
results of some elections, often profoundly, and thus cannot 
be addressed without reference to those elections. 
Politicians make laws, and they do so with their own self· 
interest squarely in view. Expecting a Republican 
congressman from a border district deeply impacted by 
cross-border criminality to embrace even relatively 
"progressive" legislation is as absurd as demanding that a 
Democratic congresswoman from a very liberal district with 
a majority Hispanic-American voting population to vote for a 
law fast-tracking an expansion in serious border fencing. 
Pro·gun rights activists don't expect pro·gun control 
activists to help them or vice versa. They have different 
interests. Recognition of legitimate differences is a key 
progress on the issue, though the stark reality of growing 
Latino political strength is also a driver of the conversation. 

For at least two decades it has been the widespread, 
though not universally held, assumption that Republicans 
are losing the votes of Americans of Hispanic descent 
because of the Party's position on the issue of how to treat 
this population. There are many dissenters from this view, 
and some of those dissenters have large platforms from 
which to make those arguments. However, a large majority 
of political observers of both parties recognize that the issue 
costs the GOP lots of votes and many elections. Thus the 
Republicans ought to be more interested in reaching a 
solution than the Democrats, even though the rhetoric often 
obscures this fundamental fact. Indeed, a source of gridlock 
may result because of the advantage some Democratic 
operatives perceive in prolonging the debate and thus the 
realignment of Latino American voters into a support group 
almost as reliable in its voting booth behavior as African 
American voters. 

Obvious Fact Number Six: Emotions run very, very high 
on this issue and discussing it often brings about heated 
arguments in which issues of race and class are usually 
injected quickly and to the detriment of reasoned discussion. 
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Against this backdrop, elected officials of both parties 
have struggled for years to arrive at any legislative 
resolution that could muster support from both parties. The 
issue of immigration reform is a classic case of political 
stand ·off where the political costs of compromise on either 
side outweigh the perceived political advantages of 
compromise. 

Because both parties contain significant numbers of 
activists for whom this issue is a non-compromise issue, the 
intra-party consequences of compromise are so negative 
attempts at finding a legislative solution are deterred. 

The confounding reality, and my last Obvious Fact -
Number Seven: Everyone knows what the solution must be. 
Getting to this solution, however, is practically impossible in 
the absence of courageous candor and concessions from both 
sides. 

The solution must be regularization-permanent 
residence status without threat of deportation conditioned 
on obedience to all law-of nearly all of the illegal aliens 
without forcible deportation for the non-criminal portion of 
the illegal population, preceded by rigorous and enduring 
commitment to genuine border security and accompanied by 
both enormous increases in penalties for businesses that 
hire post-regularization illegal aliens and a far more flexible 
work visa system divorced from a permanent right of 
residence or rights of family unification. 

This is the consensus position-a seventy percent 
position, I suspect, meaning one that seven in ten American 
citizens would support. Because the 30% in opposition to 
the consensus position will be forceful in their opposition, 
moving to the consensus position will require enormous 
political risk and at least short term indifference to media
fueled fury from both ends of the political spectrum. 

Here is a short-hand description of the solution: 
Regularization plus border security primarily in the form of 
high and long fences patrolled by a large and generously 
funded Border Patrol, backed up by the latest technology 
and tracking applied to lawful Visa entrants. In my opinion, 
that is the central deal that could be made. 
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The biggest unresolved issues are status of the 
regularized when it comes to voting, and the determination 
of ineligibility for regularization. 

If a majority of congressional Democrats agreed to rapid 
construction of many hundreds of miles more of fencing
fencing works, and even if it didn't it would be required as 
the outward expression of an inner resolution to put security 
first-a majority of Republicans would agree to allow all but 
the criminal element among illegal aliens to remain 
indefinitely and work in the country. A gradual eligibility 
for benefits would have to accompany this regularization as 
many state treasuries simply could not afford to provide, 
say, food stamps and health care as well as general welfare 
support for the newly regularized population instantly.Costs 
are legitimate governing concerns especially in border 
states-but the real national issue is whether citizenship
the vote-ought ever to be conferred on an individual who 
broke the law to enter the country. 

Proponents of bestowing the franchise on the newly 
regularized have to articulate an answer to this moral 
dilemma. Can citizenship ever be deserved by an individual 
who sought to gain it surreptitiously? 

Proponents argue that creating a permanent underclass 
would result from anything other than a path to citizenship
voting, but that is not persuasive in a country where no 
benefits are contingent on actual voting. The act of voting is 
divorced from all status except that of citizen. Non-voting 
regularized aliens would not be an underclass in any 
meaningful respect, but they would not be citizens entitled 
to decide who ought to govern the country. 

Why not? Symbolism and raw politics. 
The symbolism of allowing lawbreakers to become, if 

only at a remove, law makers, is deeply distressing to 
proponents of a regime of laws and not men. 

On the politics side, Republicans fear the voting block 
strength of newly regularized and enfranchised millions as 
much as Democrats would welcome such reinforcements. 

This is the central, as yet unresolved core dispute. No 
one has even debated it openly, but entire symposiums and 
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hours and hours of cable time could be profitably devoted to 
the topic. 

The core issue is whether there is something in the 
nature of American citizenship that presupposes a 
commitment to lawfulness. We have routinely (though not 
always) denied felons the right to vote. We do so, usually 
without so much as a second thought, because allowing a 
citizen to participate in elections after they have been 
proven untrustworthy is jarring to our collective conscience. 

Proponents of citizenship for the newly regularized will 
argue that there is a fundamental difference between a 
felony that disqualifies a citizen from voting and an illegal 
border crossing or visa-overstay disqualifying a newly 
regularized resident from voting. A difference in kind, they 
will assert, that ought to lead to a difference in result. 

The opposite seems to me to be truer: A citizen who was 
for a time a law abider has a greater claim on restoration of 
his or her vote than a regularized resident who had never 
previously been a law abider by virtue of their original 
illegal act. (A different argument can be made for children 
brought to the country by their parents, one that ought not 
to sidetrack the larger debate. "Dreamers" as they are 
called, deserve a much more lenient treatment under all 
categories of regularization because they lacked the capacity 
to decide the issue for themselves.) 

There does not seem to be a compromise available here. 
A period of years "in status" doesn't obviate the problem, 
and a "test" of American values and English, while useful, 
doesn't probe conscience. Nor can we encourage the inquiry 
into "who would make a good citizen" to avoid the central 
problem of the original law-breaking. 

The second incredibly difficult issue is the determination 
of who will be refused regularization. Almost everyone will 
agree that felony conviction should result in deportation. 
But there is also a class of individuals who will be eligible 
for regularization-they are not in the country legally but 
they have not been convicted of a felony-who ought not to 
be given permanent residence status. 

That category is almost impossible to define, but 
examples are obvious: individuals suspected of affiliation 
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with terrorist organizations for example, or cartel operatives 
known to law enforcement but who have eluded prosecution 
and conviction by virtue of the same sort of cut-outs so long 
employed by more mature organized crime operations. 
These sorts of people should not be empowered to live within 
and cross the United States as permanent residents even 
though they have never been convicted. 

Those are easy examples, but there are more difficult 
ones as well. What of individuals accused of trafficking in 
people or who profited by virtue of that insidious trade? 
Then there are individuals who are sought by their home 
governments for non-political offenses such as tax evasion or 
failure to pay child support. We should not establish a 
system that turns the United States into the welcome wagon 
for the world's scofflaw community. 

The difficulty of this subset of questions could easily sink 
relief for the millions who are simple economic refugees 
working hard in the United States or hoping to do so. 
Legislation that seeks to describe in great and specific detail 
who among the non-felon community ought not to be 
regularized may fall under the weight of the inherent 
problem of defining "I know it when I see it" situations. 

Thus a process will be needed by which the character of 
applicants for regularization will need to be assessed. This 
process will by necessity involve granting extensive 
discretion to someone. Even if we assume excellent 
background checks are a feature of any regularization, this 
discretion will be necessary (and how and by whom such 
checks will be done is itself a major but more technical 
issue). 

There is one branch of government used to massive and 
routine evaluations of character: the United States military. 
Every enlisted man and every officer is routinely and closely 
evaluated for character and competence on a regular basis, 
at least annually. The "fitness reports" compiled by the 
military are legendary in their volume and detail. The 
officers and non-commissioned officers who make these 
assessments are pros at doing so. 

The military does not need new duties assigned to it in 
an era of declining resources and infringing risks. But the 



8 Regent Journal of Law & Public Policy [Vol. 5 

Congress can certainly take note of a large and growing 
number of veteran reserves, honorably discharged or retired 
officers and non-commissioned officers who could be 
recruited into panels tasked with evaluating all applicants 
for regularization. To be effective, such panels would need 
great latitude, and be subject to very little in the way of 
procedural formality, but then little in the way of formal due 
process is owed to any individual in the country illegally. 

If applicants for regularization are tasked with 
submitting their applications to such panels, and such 
panels are given the most general guidelines on the issues of 
character that ought to be decisive, the processing of 
millions of applicants could move quickly and steadily 
towards completion. The criteria-documented presence in 
the country from before a set date (probably at least 2012 if 
not earlier), absence of a felony, non-security risk, and a lack 
of disqualifying character flaw as generally described in the 
legislation-could be applied in the vast majority of cases 
without controversy. Where controversy arose as to either a 
positive or a negative decision, a second de nova evaluation 
by a different panel unaware of the first group's decision 
could either confirm the first decision or trigger a third, 
decisive review by yet a third panel, the decision of which 
would be decisive as it would represent a second of three 
evaluations. 

I conclude by pointing out an obvious fact that will be 
true only after the fact of the coming legislative debate: 
complexity of scheme in this debate is the enemy of 
resolution. We need a brief law, certainly not many more 
words longer than this Article, that speaks in bold, bright 
declaratory language the spirit of which is obvious and the 
procedures and standards of which are obvious to almost 
everyone on quick reading. 

Not unlike the Constitution, the Northwest Ordinance or 
the Homestead Act, brevity and simplicity of operation on 
issues of enormous importance ought to be the goals of the 
Congress. The length of the proposed law will be inverse to 
its prospects of success. 

And the spirit of the law-generous, welcoming but firm 
on the fundamental issues of border security and the 



No. I] The Coming Immigration Debate 9 

franchise and its sanctity-will be easily deduced from the 
provisions on all of the key issues outlined above. 


